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counsel’ s performance to be effective. Specifically, the appellant contends that trial counsel was
ineffectivefor (1) failing to investigate and present witnessesthat would support adefense of self-
defense; (2) for failing to discusstria strategies and defenseswith the Petitioner; and (3) for failing
to request an instruction on self-defense. After review, we affirmthe judgment of the trial court.
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OPINION
Inthedirect appeal of Petitioner’ sconvictions, this Cout summarized thefactsasfollows:

During an evening in November 1992, David Kirkland, the vidim, and his
girlfriend, Michelle Burnete, went to Bob’s Bar in Cumberland County. Once
inside, they then began playing pool against the appellant and hiswife. The bet was
for abeer. When Michelle failed to call a pocket on her first shot, the appellant’s
wife swore at her. Asthe game continued, the appellant’ s wife continued to swear
at the victim and hisgirlfriend unde her breath. After losing the game, the victim
and his girlfriend went to the bar to buy beers for the appellant and his wife. The
appellant's wife approached them and said, “F--- you.” The victim then responded,
“You can takethose* f--- yous' and stick them up yourass!” The appellant heard the
victim'scomment and began to approach the victim and Michelle who were moving
toward the front door.

Larry Walker, afriend of the victim’s, saw the appellant moving toward the
victimwith acuestick. Walker conf ronted the appellant and thetwo began fighting.
Willard Kennedy, the bartender, pulled Walker off the appellant. The appellant
yelled at hiswifeto get hisgun and then ran outside of the bar. The bartender locked
the front door. The appellant went to his vehicle, ripped open the glove
compartment, and got his weapon.

In the meantime, the bartender broke up the fight and ordered everyone to
leave the bar. Asthe bartender opened the front door, the appellant pushed his way
inside and asked, “Where did the son of abitchgo?’ Thevictim, who wasbesidethe
door, said, “Here |l am.” The appellant reached around Kennedy, lifted his gun, and
shot the victim in the chest. The victim fell to the floor and was dead within
moments.

According to the appellant’s testimony, the victim started the verbal
confrontation. The appellant testified that he went to get his gun because his wife
was being beaten. The appellant testified that the gun discharged accidentally when
the victim struck the appellant with acue stick. He was vigorously cross-examined
by the state The jury accredited the testimony of thestate’ s witnesses.

State v. Franklin, 1998 WL 458580, at * 1.

POST-CONVICTION HEARING

The post-conviction court conducted an evidentiary hearing, after which it found that the
Petitioner was not denied the effective assistance of counsel at trial, and it denied the petition for



post-convictionrelief. The Petitioner, hiscounsel from bothtrials, and Sheri Trisdaletestified at the
post-conviction hearing.

Mike Raulston, Petitioner’ slead counsel at his second trial, testified that he was assisted by
Larry Warner, counsel from Petitioner’ sfirst trial. Raulston stated that he and Warner interviewed
the witnesses from Cumberland County, but that he also had the benefit of the transcript from the
first trial which contained much of thewitnesses' testimonies. He couldnot recall how many times
he had met with the Petitioner to discuss the case, but did recall discussing thetria strategy for the
second trial with Petitioner. Raulston testified that prior to trial he had discussed with the Petitioner
the possibility of raising self-defense and “ defense of others” as defenses. Raulston implied that,
since the trial judge at Petitioner’ s first trial had declined to charge these defenses, he believed he
would get the same ruling at the second trial, and therefore did not pursuethese defense theories.
He explained that thetrial court had based its prior ruling on ashowing in the proof that the fighting
insidethe bar had stopped by the time the Petitioner had re-entered the bar. Counsel further testified
that self-defense was also not possible, because the Petitioner’ s testimony was that he had not seen
the cue stick, with which he alleged the victim hit him.

Counsel stated that he al so attempted to pursue a“defense of corpus delicti,” as there was
anissue asto what caused the death of the victim -- the gunshot by the Defendant or the victim being
struck on the head with a cue ball by someone else. He testified that he tried to show “corpus
delicti” through thetestimony of Dr. Barnawd |, themedical examiner. Raulston stated that, because
Dr. Barnawell was out of town at the victim’s death, no autopsy was performed on the victim.
However, thevictim’ sdeath certificate stated that the cause of death wasagunshot wound. Raulston
stated that Dr. Barnawell testified that he could not say to aressonable degree of medical certainty
that the cause of death was agunshot wound. Without an autopsy, Dr. Barnawd| could not rule out
the possibility that the victim’s death was caused by the blow to the head with acue ball. Counsel
stated that he decided to proceed primarily with the defense of an accidental shooting, since the
Petitioner’ stestimony was that the victim had hit him in the face with a cue stick, which caused the
gun in his hand to accidentally fire.

Raulston also recalled talking with Sheri Trisdale the day that the second trial began. He
decided not to call Trisdale asawitness, because the transcript of thefirst trial showed that she had
made a statement that would be damaging to Petitioner’ scase. Trisdale had stated, “Mr. Franklin’s
going out to get hisgun. He'sgoingto come back and kill him.” Raulston sad that, while Trisdale
could havetestified to thefact that the victim, Kirkland, had been drinking, Kirkland' sdrinking was
not an issue. He also remembered Trisdale telling him that the bartender was also drinking that
night, but he regarded thistestimony asirrelevant to the theory of an accidental shooting. Raulston
believed that Trisdal€ s statement concerning the Petitioner going to get his gun and coming back
to kill the victim, would be viewed more strongly by the jury than any testimony about the
bartender’ s drinking.

Raulston testified that he also tried to give support to atheory that the victim was thefirst
aggressor. Thetestimony of Larry Walker, a good friend of the victim, was used to show that the



victim liked to fight and that the two men would drink together two to three timesaweek. Counsel
stated that Walker’s testimony allowed the defense to convey theidea of self-defense to thejury.
Counsel further testified that he did not recall checking the victim’s background for prior
convictions, but he did investigate to find that the victim “drank and he ran around.” However,
Raulston stated that he did not pursuethe victim’sbackground heavi ly, because he did not think the
information would be admissible evidence. Counsel testified that he was not aware tha the victim
had been charged with aggravated assault and assault with a deadly weapon. Neither was counsel
aware that Donnie Maynard, a patron at the bar on the night of thisincident, had been awitnessto
the prior assault with a deadly weapon charge brought against the victim. Counsel testified that the
defense strategy was to take the emphasis off of the deceased as a victim and show the deceased as
onewho invited thistrouble by hitting the Petitioner in the face with a cue stick, thereby causing the
gun in Petitioner’ s hand to fire.

On cross-examination, Raul ston testified that the defense presented the testimony of adentist,
an oral surgeon, the victim’'s girlfriend and the Petitioner to show that the gun fired because the
Petitioner was hit in the mouth. The dentist and oral surgeon testified to the severity of thetooth and
jaw injury suffered by the Petitioner, and that he would not be able to talk after the injury. The
victim’'sgirlfriend testified to talking with the Petitioner outside the bar, before the Petitioner went
back in with hisgun. The Petitioner testified that “he was hit in the face, he saw stars, and the gun
went off, and he didn’t know what happened.” Counsel stated that he made all possible arguments
on behalf of the Dfendant, and that he made the decision not to call certain other witnesses because
he believed their testimony would hurt, rather than help the Petitioner’s case.

Larry Warner, Petitioner’ scounsel fromthefirst trial, testified that he assi sted Raulston with
Petitioner’s second trial. Warner did not recd | interviewing any witnesses in preparation for the
second trial. He stated that he, Raulston and Petitioner were in agreement on the defense theory
to bepursued inthe second trial. Hedid not recall whether abackground check had been performed
on the victim, in either the first or second trial. He stated that the defense theory was to show a
hybrid between the defense of defense of others (in that Petitioner went to get the gunto protect his
wife) and an accidental discharge of the gun upon re-entering the bar and being hit in the face by the
victim.

Sheri Trisdale testified that she was a witness at the Petitioner’ sfirst trial. She stated that
she was al so subpoenaed to testify at the second trial, but, upon arriving at court Raultson told her
that she would not need to testify, because she had been a damaging witness in the first trial.
Trisdale explained that, at the first trial, she testified that she thought she had heard the Petitioner
say, “I’m going to get my gun.” She asserted that, on the evening of the shooting, the victim had
been drinking alcohol, along with the bartender. Shetestified that she witnessed the fight between
the victim, his friends, the Petitioner and his wife. Trisdale testified that the victim hit the
Petitioner’ swife’' s head against the pool table, and she helped defend Petitioner’ s wife by shoving
the victim and telling him to leave her alone. She stated that the Petitioner left the bar and went
outside, and returned three to four minuteslater. By the time the Petitioner returned, the victim had
stopped hitting Petitioner’ swife. Trisdale heard the Petitioner state that he did not want any troubl e,



but the victim began to walk toward the Petitioner. Trisdalesaid that she did not see anything in the
victim’s hand; however, moments | ater she heard a shot.

The Petitioner testified that he met with Raulston threeto four timesprior totrial. Petitioner
stated that he told Raulston hisversion of the story and what heremembered happening onthe night
of theshooting. The Petitioner asserted that hiscounsel only reviewed thetranscript of thefirst trial,
and did not interview key witnessesfor the second trial. Petitioner testified that his counsel did not
preparehimfor trial or discusstrial strategy and defense optionswith him. The Petitioner stated that
until thefirst day of trial, he thought Trisdale would be testifying for the defense and was surprised
to hear that she would not be cdled asawitness. On cross-examination, Petitioner admitted that at
the moment of the shooting, he was not defending his wife and that he had not asked the
whereaboutsof hiswife. Petitioner acknowledged that without thetestimony of Trisdalehhereceived
alower conviction (second degree murder) at the second trial than at the first trial, which was first
degree murder.

At the conclusion of the hearing, thetrial court delivered oral findingsinwhich it dismissed
the Petitioner’ spetition for post-convictionrelief. The post-conviction court found that counsel had
thoroughlyinvestigated Petitioner’ s case and devised soundtrial strategies. Thecourt stated that the
Petitioner had failed to show how he had been prejudiced by counsel’ s failure to raise self-defense
or the defense of others as defenses. The trial court also noted that the facts presented did not
support those defenses, but did support counsel’ stheory of an accidental shooting. The court noted
that Petitioner had falled to produce al of the appropriate witnessesto support hisallegations. The
post-conviction court concluded that Petitioner had been well represented by his counsel, and
therefore had not met his burden of proof.

ANALYSIS
|. Standard of Review

The 1995 Post Conviction Procedure Act provides that a petitioner seeking post-conviction
relief has the burden of establishing his allegations by clear and convincing evidence. Tenn. Code
Ann. § 40-30-210(f) (1997). The trial oourt’s findings of fact in a post-conviction hearing are
affordedtheweight of ajury verdict, and may not be re-weighed or re-eval uated by this Court. Black
v. State, 794 SW.2d 752, 755 (Tenn. Crim. App. 1990). Thus, atrial court’ sfindingsareconclusive
on appeal unless the evidence in the record preponderates against those findings. Statev. Burns, 6
S.W.3d 453, 461 (Tenn.1999). The court’ sapplication of the law to the facts, however, isreviewed
de novo, without any presumption of correctness. Id. A claim of ineffective assistance of counsel
raised on direct appeal isamixed question of law and fact, and is also subject to ade novo review.
1d.; see Jehiel Fieldsv. State, 40 SW.3d 450, 458 (Tenn. 2001)




Il. Ineffedive Assistance of Counsel

Indetermining whether counsel provided effective assi stance, thisCourt must decidewhether
counsel’ sperf ormance was within the rangeof competencedemanded of attorneysin criminal cases.
Baxter v. Rose, 523 SW.2d 930, 936 (Tenn. 1975). To prevail on a claim that his counsel was
ineffective, apetitioner bearsthe burden of proving (1) hiscounsel’ s performance was deficient and
(2) he was prejudiced by his counsel’ s deficient performance  Strickland v. Washington, 466 U.S.
668, 687 (1984); Cooper v. State, 849 S.W.2d 744, 747 (Tenn. 1993). To provethat hiscounsel’s
performance was deficient, the petitioner must show that “the advice given or the service rendered
was not within the range of competence demanded of attorneysin criminal cases. . .” Bankston v.
State, 815 S.W.2d 213, 215 (Tenn. Crim. App. 1991). The petitioner must establish that trial
counsel’ s actsor omissionswere so seriousasto fall below an objective standard of reasonableness
under prevailing professional norms.” Goadv. State, 938 S.\W.2d 363, 370 (Tenn. 1996). Underthis
second prong, the petitioner must show that the prejudice was such that there is a reasonable
probability that, but for counsel’s errors, the result of the proceeding would have been different.
Strickland, 466 U.S. at 694; Butler v. State 789 S.W.2d 898, 900 (Tenn. 1990).

When reviewing a defense attorney’ s actions, this Court may not use*“20-20" hindsight to
second-guesscounsel's decisions regarding trial strategy and tectics. Hellard v. State 629 SW.2d
4,9 (Tenn. 1982). Counsel’ salleged errors should be judged at the time they were made in light of
all the facts and circumstances. Strickland, 466 U.S. at 690; Cooper, 849 SW.2d at 746.

A. Failure to Investigate and Present Witnesses

ThePetitioner maintainson appeal that hisattorney failedto properlyinvestigate hiscaseand
call witnesses. When apetitioner contendsthat trial counsel failed to discover, interview, or present
witnesses in support of his defense, these witnesses should be presented by the petitioner at the
evidentiary hearing. Black, 794 SW.2d at 757. Generally, this is the only way a petitioner can
establishthat (a) amaterial witnessexisted who could have been discovered but for counsel’ sneglect
inthe investigation of the case; (b) aknown witnhess was not interviewed; (c) the failure to discover
or interview awitness inured to hisprejudice; and (d) the failure to have a known witness present
or call the witness to the stand resulted in the denia of critical evidence which inured to the
prejudice of the appellant. 1d.

The post-conviction court determined that the deci sions Petitioner’ scounsel made concerning
witnesses and the investigation of the case were tactical decisions that should not be judged in
hindsight. The court concluded that Petitioner had not shown that his counsel wasineffectivein his
representation of Petitioner. Thetrial court noted that counsel’s trid strategy proved effective in
getting Petitioner a lessar conviction than he received in hisfirst trial. We find that the evidence
presented by Petitioner, including thetestimony of Sheri Trisdale, does not preponderate against the
trial court’sfindings. Therefore, we concludethat thetrial court did not err in determining that the
Petitioner’strid counsel was not ineffective for failing to investigate and call certain witnesses



B. Failureto Discuss Trial Strategies

The Petitioner next asserts that his trial counsel was ineffective for failing to discuss tria
strategieswith him. The post-conviction court determined that Petitioner’ scounsel had effectively
represented him and that Petitioner had failed to meet his burden of proof. Petitioner’s counsel
testified at the hearing that trial strategies were discussed with the Petitioner. The trial court
accredited thetestimony of counsel and Petitioner hasnot shown that the proof preponderates agai nst
the findings of the post-conviction court.

C. Failure to Request Instruction on Self-Defense

ThePetitioner further contendsthat hereceived theingfective assistance of counsel because
histrial counsel failed to pursue atheory of self-defense. The post-conviction court stated

But under the facts of this case, at least the evidence of the case, the jury deaded
what the factswere, | guess, but under the evidencein the case that was presented by
the State’ switnessesand the Defensewitnesses, self-defensewoul d not haveworked,
and | don’t think you claim that. The only basis self-defensecould have made [sid,
“l saw him coming, he swung a me, and | raised my gun because | was in fear.”
There wasn’t any testimony of that at trial or here today. “He hit me,” was your
testimony, contradicted by others, but, “He hit me, and | raised thegunin reflex, and
it went off.” Nothing to support a self-defense.

Thetrial court further stated that defense counsel “knew what defense he had, and what evidence he
had to go with, and he made a decision in determining how to present the case that was in the best
interest of hisclient, Mr. Franklin.” The post-conviction court concluded that it would not second-
guess counsel’ s strategy by suggesting that he should have raised other defenses, like self-defense.
Again, Petitioner hasfailed to show that the proof preponderatesagainst the post-conviction court’s
findings. Therefore, the Petitioner is not entitled to relief on thisissue.

For the foregoing reasons, the judgment of the post-conviction court is AFFIRMED.

THOMAST. WOODALL, JUDGE



